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Stgtement of Policy on Conduct of
Licensing Proceedings

1. Background

The Commission has reviewed the
docket of the Atomic Safety and
Licensing Board Panel (ASLBP) and the
current status of proceedings before its
individual boards. In a series of public
meetings, the Commission has examined
at length all major elements in its
licensing procedure. It {s clear that a
number of difficult problems face the
agency as it endeavors to meet its
responsibilities in the licensing area.

This is especially the case with regard to
staff reviews and hearings. where
requested, for applications for nuclear-
power plant operating liconses. .
Histarically, NRC opersiing licensing:
reviewa have been compieted and the
license issued by the time the suclear
plant is ready to opesate. Now, for the
first time the heazings om & numbes of
operating licenss applications may ook
be concinded before constraction is

reexamination of the entire regulatory
structure. After TML, for over & year and
a half, the Commission's attention and
resources were focused ox plants which
were already licensed to operats and on
the preparation of an sctiom plan whick:
specified changes necessary forreactors
as & result of the accident.

Although staff review of pending
license applications was delayed during
this period, utilities which hnd received
construction permits continwed to bulld
the autherized plaats. The staff is now
expediting its review of the applications
and an unprecedented numbes of
hearings are scheduled in the next 28
months. Many of these proceedings
concern spplications for operating
licenses. If these proceedings are not
concluded prior to the completion of
construction, the cost of such delay
could reach billions of dollars. The
Commission will seek to avoid or reduce
such delays whenever measures are
avafiable that do not compromise the
Commission’s fundamental commitment
to a fair and thorough hearing process.

Therefore. the Commission is issuing
this policy statement on the need for the
balanced and efficient conduct of all
phases of the hearing process. The
Commissian appreciates the many
difficulties faced by its boards in
conducting these contentious and
complex proceedings. By and large, the
bosrds have performed very well. This
document is intended to deat with
problems not primarily of the boards’
own making. However, the boards will
play an important role in resolving such
difficulties.

Individua! adjudicatory boards are
encouraged to expedite the hearing
process by using those management
methods already contained in Part 2 of
the Commission’'s Rules and
Regulations. The Commission wishes to
emphasize though that, in expediting the
hearings, the board should ensure that
the hearings are fair, and produce a
record which leads to high quality
decisions that adequately protect the
public health and safsly and the
environment.

Virtually all of the procadurat devices
diascuseed in this Statement are curreatly
being employed by sitting boards to
varying dagrees. The Commission's
reemphaaie of the use of such toals is
intended o reduce the tima for
complating licenaing proceedings. The
guidelimas set forth below are not te be



considered all inclusive, but rathes.are
ta be cansidered {lustrative of the
sctions that can be taken by individoal

1L Gerwraf Guidance

The Cammission’s Rules of Practice
provida the board M;rh substantial
authority to regalate hearing procedures.
In the fiaat analysis. the actions,
consisent with applicable rules, which
may be hhll‘:.l:i: ?dun an egdent
hearing are limited primarily by the
good sense, judgment, and
skills of a presiding board which is
dedicated to seeing that the process
moves along at an expeditious pace,
consistent with the demands of fairness.

Fairness to all involved in NRC's
adfudicatory procedures requires that
every participant fulfill the obligations
imposed by and in accordance with
applicable law and Commission
regulatfons. While a board should
endeavor to conduct the proceeding in a
manner that takes account of the special
circumstances faced by any participent,
the fact that a pasty may have personal
or other obligations or possess fewer
resources than others to devote to the
proceeding does not relieve that party of
its hearing obligations. When a
participant fails to meet its obligations,
a board should consider the imposition
of sanctions against the offending party.
A spectrum of sanctions from minor to
severe is availabls to the bbards to
assist in the managementof .
proceedings. For example, the boards
could warn the offending party that such
conduct will not be tolerated in the
future, refuse to consider a filing by the
offending party, deny the right to cross-
examine or present evidence, dismiss
one or more of the party's contentions,
impose appropriate sanctions on
counsel for a party, or. in severe cases,
dismiss the party from the proceeding.
In selecting a sanction, boards should
consider the relative impartance of the
unmet obligation, its potential for harm
to other parties or the arderty conduct of
the p ing, whether its occurrence
is an isolated incident or a partof a
pattern or behevior. the importance of
the safety or environmental concerns
raised by the party, and all of the
circumstances. Boerds should attempt to
tailor sancfions to mitigate the herm
caused by the failure of a party to fdlfill
its obligations and bring about improved
future camplidnce. A2 ar early in
the proceading. & board should make all
parties nvumr; of the Commission’'s
policies in regard.

Whez the NRC staff is responsible for
the deley of a proceeding the.Chief
Administrative Judge, Atomie Safety
and Licensing Bosrd Panal, should
inform the Executive Direetor fos
Operations. The Exacutive Dicectos for
Qpezations will appriss the Commission
in writing of aignificant delays and
provide an explanation. The docament
will be served on all parties to
proceeding and the board.

IIL Specific Guidanecs
A. Time

The Commission expects licens
boards to set and adhere to naunhl%le
schedules fer proceedinga. The Boards
are advised to satisfy themselves that
the 10 CFR 2.711 “good cause” standard
for adjusting times fixed by the Board or
prescribed by Part 2 has actually been
met before granting arr extension of
ti:ne: Requasts for an extension of tims
should generally be in writing and
should be received by the Board well
before the tima specified expires.

B. Consolidated Intervenors

In accordance with 10 CFR 2715a,
intervenors should be consolidated and
a lead intervenor designated who has
“substantially the same intesest that
may be affected by the proceedings and
who raise|s] substantially the same
questions . . . ."” Obviously, no
consolidation should be ordered that
would prejudice the rights of any
intervenor.

However, consonant with that
condition, single, lead intervenars
should be designated to present
evidence. to conduct cross-examination,
to submit briefs, and to propose findings
of fact, conclusions of law, and
argument. Where such consolidation has
taken place, those functions should not
be performed by other intervenors
except upon & showing of prefudice to
such other intervenors’ interest or upon
& showing to the satisfaction of the
board thst the record would otherwise
be incomplete.

C. Negatiation

The parties should be encouraged to
negotiate at all tizmes prior to and during
the hearing to resalve contentions, settle
procedural disputes, and better define
issues. Negotiations should be
monitored by the board through written
reporte, prehearing conferences, and
telephone canferences, but the boards
shonld not become directly involved in
the negotintions themaeives.

D. Boazet Munaywizent ef Liscovery

that the number of intsrrogsiosine
served in some cases may place an
undie barden o the parties:
particuiarly the NRC staf® s mey; av e
consequence; delay the startof the
reducing the scape-or

interrogatortes could generally be- ‘
obﬁtna%byuhgcmﬂmﬂbcd
better focesed toriew and f»
considering & rale- whicly

xuuldn:m:hrmnburoi e
terrogetories g party could abeent
a ruling by the Board thet & greeter
number of interrogetories i justified
Pending & Commisston decision onthe
proposed rule; the Boards are reminded
that they may limit the mumber of
interrogatories in eccordance with the
on’s rules.

Accordingly, the beards should:
manage and supervise all discoverp
including not only the initiaf discovery
directly following sdmission of
contentions, but also any discovery
conducted thereafter. The Coromission

o botb veluntary sad trvohustany
0 untary

discevery. Each individual boerd shell
determine the metirod by whiclr it
supervisew the discevery presesn
Possible methody include, but are not
limited to, written reports frony the:
parties, telephene’conference calls, and
stetus report conferences om the record,
In virtually il instances, individuat
boards should schedule an initial
conference with the pasties to seta.
gensral discovery schedule

after contentions have been admitted.

E. Settlement Conference

Licensing boards are encouraged to
hold settlement conferences with the
parties. Suchconferences are-ta serve
the purpase of resolving as many
contentions as possible by negotiation.
The conference is intended tox (a) have
the parties identify those contentions no

longer considered valid or by
their cponm-mnhdlmn
generated threugh discouveny so that
sucheantentinos ean be eliminated: foone

possible, of sil oz pwrt of ang contention
still held valich and important. The

replacethe canfarenges
provided by 10 CFA.25%0a and 2752,

F. Thnely Rulings on-Prétwaring
Matters:

Tha licessing boardsshould issus
timaly mlings on all matiars. In.
particulas; rulinga should be issued on
ceacial or va ssuss
at the sarlisstpeacticable juncture in the
praocasding. Such mulings. may eliminate
the need ta ddjudinatacns-armars
subsidiary issuam Any ruling which.
would affact the scope of an svidentiary
K:'f thtmmnmhq_uuﬂn:..n

ore
Rulings on, pracedural matisrs.tq.
regulata tha courss of the bearing should
alsg be rendered earl;

Ifa llgniﬂnntlnnnr policy quastion
is presented on which Commissions ‘
guidanca is neadad, a board shauld
e Atomis Salaty and Licansing Appeal

e Ato ‘ ap App
Board or the Commission. A board
sbould exarcise its best judgment to try
to anticipats cructal issues which may
require such guidance so that the



reference or cartification can be made
and the:response received withont

holding up the procseding.
G. Summary Disposition

In exarcising its authority tq regulate
the course of a hearing, the boards
shauld encourage the partisa to invoke
the sursmary disposition procedure on
issues whare there ia no genuine iasue of
material fact sa that evidentiary hearing
time is not unnecessarily devoted to
such issues.

H. Trial Byiefs. Prefiled Tm
Outlines and Crese-Examiration
All ar any combination of thm
devices should be required at the
discretion of the board 1o expedite the
orderly presentation by each party of its
case. The Commission believes that
cross-examination plans, which are ta
be submitted to the bodrd alone, would
be of benefit in most proceedings. Each
board must decide which device or
devices would be most fruitful in
umnm o2 expediting its pmaedip,g
by limiting unnecessary direct oral
testimeny and cross-examinatian.

1. Combining Rabuttal and Surrebuttal
Testimony

withesees on the stand at the same tima
so that each witness will he shiata

that a beesd mey Andiisbalpful to taka
operh tesiimeny frans witnasses o a
rounditable basin afles the seceipt in
Mdmd’mm
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conclasicns of law enissuss whish they
have raised. The boards, in their
discretion, may ssfuse to rule onan
issue in their initial decision if the party
raising the issue has not filed proposed
findings of fact and conclusions of law.

K Initial Decisions

Licensing proceedings vary greatly in-
the difficulty and complexity of issues to
be decided, the numberof such issues,
and the-size- of the record compiied.
These factors bear on the jength of time
it will take the boards to issus initia}
dacisians. The Commisaion expects that
decisions not only will continue to be
fair and thorough. but also thas
decisions will issiie as soon a»
practicable after the submissior of
proposed ﬁnd!.ngl of fact. and
curclusions of law:

the Chief Administrative

Aeeardmgly
Judge of the Atomic Sefety and
Licensing Board Panet should schedule

alF board swsignments so that after the

record Bay been completed individual
Administrative Judges are free to write
inittet ducisiony arr those applications
where construction has been completed.
Issuanae of such decisions should take
precedence over other responsibiiities.
V. Conclusien

This statement ow sdjwdication iy in
support of the Conunission’s effust te
compiets operating license
conducted in a thorough: and:faiy
manner; before the end of constyuction.
As we have noted, that process hasnot,
in the past, extended beyond-completion
of plant construction. Because of the
considerable time that the staff had to
spead on developing and carrying out
safety improvements st operating
in the wake

Mﬂuiedoihnﬂmhublndhnpud.
Toreestablish it an & reliable basis
requires changes in the agenqy review
and heecing process. same-of which are
the subject of thie stetement.

bear the burden of 1ssues that ours do
now. Improvement on this scare
depends on more complete agency
review and decision at the construction
permit stage. That in turn depends on a
change in industrial practice: submittal
of a more nearly complete design by the
applicant at the construction permit
stage. With this clrange operating
license reviews and public proceedings
could be limited essentially to whether
the facility in question was constructed
in accordance with the detailed design
approved for construction and whether
significant developments after the date
of the construction permit required
modifications in the plant.

Dated at Washington, D.C., this 20th day of
May 1981.

For the Commission.
Samuel J. Chilk,
Secretary of the Commission.



	
	
	

